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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

WACO DIVISION 

JANE DOE 1, et al, 
 
 Plaintiffs, 
 
v. 
 
BAYLOR UNIVERSITY, 
 
 Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Civil Action No. 6:16-CV-00173-RP 

 
Consolidated with 
6:17-CV-228-RP 
6:17-CV-236-RP 

 
DEFENDANT BAYLOR UNIVERSITY’S REPLY IN SUPPORT OF FIRST AMENDED 

MOTION TO COMPEL THE PRODUCTION OF DOCUMENTS  
 

TO THE HONORABLE JUDGE ROBERT PITMAN: 

 Defendant Baylor University replies as follows to Plaintiffs’ Response (Dkt. 609) to Baylor’s 

First Amended Motion to Compel (Dkt. 605): 

I. Plaintiffs Admit that they Produced Redacted Documents 

The Court ordered Plaintiffs to produce their personal communications without redactions.  

Dkt. 605 at 3-4.  Plaintiffs admit that Jane Doe 3’s and 6’s productions continue to contain 

redactions.  Dkt. 609 at 4-5.  Plaintiffs should be compelled to produce their communications 

without redaction, in compliance with this Court’s prior order. 

II. Plaintiffs’ Productions of Facebook Messages Omit Responsive Material and Do Not 
Conform to the Protocol Required by the ESI Order. 
 
Plaintiffs state that they produced their Facebook messages in a “download” that excluded 

embedded content.   Dkt. 609 at 3-4; see, e.g., Dkt. 605 Exhs. A-B.  This is roughly analogous to 

printing every other page of a two-sided document; the copy in no way is a complete and accurate 

copy of the communication.  Plaintiffs attempt to downplay the material omissions by pointing to an 

instance in which Doe 8’s “screenshot” production included information that Doe 3 failed to 

produce.  Dkt. 609 at 4.  But this is inadequate for several reasons.  First, Plaintiffs have not 
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produced the “screenshot” versions of all of the “Facebook download” messages missing content.  

See, e.g., Dkt. 605 Exh. A at Jane Doe 3: 000186-335, Exh. B at Jane Doe 6: 0140, 142-144.  Second, 

some of the screenshots cut off the embedded content of the messages, which remains solely in 

Plaintiffs’ possession.  See, e.g., Dkt. 605 Exh. C at Jane Doe 8: 043716, 043741.  Plaintiffs’ claim to 

have “produced what they have” is therefore inaccurate (Dkt. 609 at 5). Finally, Baylor is not 

required to scour Plaintiffs’ separate and haphazard productions for related messages that, when 

stitched together, form a possibly complete communication. Setting aside the authentication issues 

and the logistics of piecing together an exhibit from different documents across their production, 

Plaintiffs are obligated by the ESI Order to produce documents in a manner that accurately captures 

the full content of their communications.  Dkt. 176 at 2-3. Plaintiffs are unquestionably parties to 

this litigation, and the Order governs the parties (e.g., Dkt. 176 at 2 (“The parties agree to produce 

documents in native or tagged image file format ….”)). 

III. Each Plaintiff Has an Independent Discovery Obligation to Produce the Documents 
in Her Custody, Control, or Possession. 

Plaintiffs argue that only one plaintiff is obligated to produce a group message or text chain 

in which multiple plaintiffs participated because, they claim, the information is “exactly the same.”  

Dkt. 609 at 3, 6.  They also have assumed a right to decide which plaintiff’s account will be produced.  

These arguments are wrong legally, theoretically, and practically.  Each Plaintiff is obligated to 

produce responsive information within her possession, custody, or control.  See, e.g., Alex v. KHG of 

San Antonio, LLC, 2014 WL 12489735, at *8 (W.D. Tex. Aug. 6, 2014) (ordering each plaintiff “to 

produce responsive documents in that plaintiff’s possession, custody or control”).  Plaintiffs manage 

their own personal accounts.  Without each version, Baylor has no way of knowing if one version 

omits data included in another.  Baylor also has the right to explore under what circumstances any 

Plaintiff deleted or lost her information. 
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Moreover, Plaintiffs’ productions show that communications that purportedly are the 

“same” in fact are not. In particular, Doe 8’s production of screenshots of Facebook messages with 

Doe 3 reflects embedded content omitted from Doe 3’s “Facebook download” production of the 

same messages.1 Dkt. 605 Exh. A at Jane Doe 3: 000335-368; Dkt. 605 Exh. C.  Until Doe 8’s 

production in March 2019, Baylor did not know the scope and materiality of the omissions from 

Doe 3’s production, which Plaintiffs certified as their official single copy back in September 2018.  If 

the Court does not compel the production of responsive information in each Plaintiff’s possession, 

custody, or control, Baylor has no way of knowing if the document produced by one Plaintiff 

reflects all the information contained in the original(s).  To illustrate, Doe 3 produced a “Facebook 

download” that contains numerous known omissions of embedded information.  Dkt. 605 Exh. A 

at Doe 3: 000181-335.  Baylor has sought an ESI-compliant production of Doe 8’s version of those 

messages (Dkt. 605 at 5), which Plaintiffs do not deny is in her possession, custody, or control (Dkt. 

609 at 6).  Without that version, Baylor has no way of knowing what Doe 3’s version omitted; 

further, it cannot know if the two versions combined are complete unless the messages are produced 

according to the ESI Order. 

IV. Plaintiffs Have Not Supported their Assertion of Attorney-Client Privilege. 

Baylor cited legal authorities demonstrating that the common-interest doctrine does not 

apply.  Dkt. 605 at 7-9.  In response, Plaintiffs offer a blanket assertion of attorney-client privilege, 

and they make no attempt to distinguish the authorities cited by Baylor.  See Dkt. 609 at 7.  Instead, 

they merely assert, or imply, that they are withholding an unknown number of otherwise responsive 

documents because the communications occurred on or after May 31, 2016.  Dkt. 609 at 6-7.   

                                                 
1
 When the embedded content composes the entire message, a “blank” entry occurs in the 

“Facebook download,” which at least signals a potential omission.  Cf. Dkt. 605 Exh. C at Doe 8: 
043743 with Exh. A at Doe 3 000352.  But if the embedded content is sent with message text, 
only the text appears, leaving no indication that embedded content was omitted. Cf., e.g., Dkt. 
605 Exh. C at Doe 8: 043741 with Exh. A at Doe 3: 353.  
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Because Plaintiffs have not demonstrated that the common-interest doctrine applies, they 

should be compelled to produce those documents without recourse to that doctrine.  Further, if the 

Court permits Plaintiffs to withhold documents based on the attorney-client privilege (with or 

without the common-interest doctrine), they must provide a log that provides sufficient information 

about the withheld documents to enable Baylor to assess the claim.  See FED. R. CIV. P 26(b)(5)(A).  

Plaintiffs complain of “the burden to log all post-suit, attorney client communications.”  Dkt. 609 at 

2.  But Baylor is seeking only each plaintiff’s pre-suit communications that took place outside the 

presence of counsel.2  Dkt. 605 at 7.  Moreover, Baylor understands the time required to produce a 

privilege log and certainly would agree to provide Plaintiffs reasonable time to produce one.  

However, Baylor does not forfeit its right to assess the merit of Plaintiffs’ privilege claims. 

V. Plaintiffs Should Be Compelled To Produce All Responsive, Non-Privileged 
 Documents In Their Possession, Custody, Or Control. 

Plaintiffs’ Response contains vague assertions that suggest generally that Plaintiffs do not 

have responsive documents – but they do not specifically affirm that any particular Plaintiff does not 

actually possess specific documents within her personal possession, custody, or control.  (Dkt. 609 

at 2, 5-8.)  Baylor and the Court are left to wonder whether Plaintiffs have produced responsive 

documents they “possess” (id. at 2), but not those they “control,” and whether Plaintiffs possess or 

control documents that they were nonetheless not “able to retrieve” (id. at 6-7).  For example, Jane 

Doe 4 claims not to “have” a copy of her MCAT score anymore (id. at 8), but she certainly has 

control or custody of it because she can easily obtain it from the testing service.  Similarly, Jane Doe 

2 has an “old phone” that needs to be searched.  This situation is efficiently resolved by ordering 

each Plaintiff to conduct a reasonable search (with the assistance of their counsel) and produce all 

documents within her possession, custody, or control or to affirmatively state that she does not have 

                                                 
2
  Baylor presumes that Plaintiffs will apply this same rule to Baylor and not expect Baylor to 

log “post-suit attorney-client communications.” 
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possession, custody, or control after making a reasonable inquiry.  See generally Fed. R. Civ. P. 

34(b)(2)(C) (party must state whether responsive materials are being withheld); see also Fed. R. Civ. P. 

26(g) (party must make a “reasonable inquiry”).   

VI. Plaintiffs’ Response Admits Baylor’s Deposition Questions Are Relevant. 

Plaintiffs divert a portion of their Response to complain about Baylor’s questions at 

Plaintiffs’ depositions.  Baylor certainly does not desire to make the litigation experience unpleasant 

for any plaintiff, and it has conducted the depositions as sensitively as possible.  However, Baylor 

respectfully disagrees that it is responsible for sexual assaults committed by third-party students, and 

it has a right and responsibility to learn the circumstances behind Plaintiffs allegations.  Plaintiffs are 

asking Baylor to pay substantial damages.  Whether and how the alleged assaults occurred and 

whether they were reported to Baylor are at the heart of Plaintiffs’ case.  Because some Plaintiffs 

never pursued complaints with Baylor or the police, these depositions are Baylor’s first opportunity 

to learn what allegedly happened. In other instances, some Plaintiffs presented complaints to outside 

law enforcement, but criminal charges were rejected. See, e.g., Dkt. 60-1, exhs. B & C.  Baylor is 

entitled to inquire about the evidence and different statements Plaintiffs made over time. See generally 

Doherty v. American Int’l Coll., 2019 WL 1440399 (D. Mass., March 31, 2019) (explaining that “Title IX 

does not require ‘that complainants be deemed credible, simply because they are complainants” and 

rejecting argument that “asking credibility questions of a sexual assault complainant” was improper). 

As to Plaintiffs’ alleged damages, Baylor is permitted to explore mitigating and aggravating factors, 

such as Jane Doe 1’s admission that childhood sexual abuse affected her grades at Baylor.  See, e.g., 

EEOC v. Evans Fruit Co., 2011 WL 2471749 at *2 (E.D. Wash., June 21, 2011) (defendant is entitled 

“to explore in discovery other circumstances that may have caused the injury”). Finally, contrary to 

the Response, no Plaintiff has endured more than seven hours of questioning as permitted by Rule 

30.  Baylor has treated Plaintiffs with respect and will continue to do so. 
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Respectfully submitted, 

THOMPSON & HORTON LLP 

/s/ Lisa A. Brown 

Lisa A. Brown 
State Bar of Texas Bar No. 03151470 
3200 Southwest Freeway, Suite 2000 
Houston, Texas 77027-7554 
(713) 554-6741 (telephone) 
(713) 583-7934 (fax) 
lbrown@thompsonhorton.com 

Holly G. McIntush 
State Bar of Texas Bar No. 24065721 
400 West 15th Street, Suite 1430 
Austin, Texas 78701 
(512) 615-2351 (telephone) 
(512) 682-8860 
hmcintush@thompsonhorton.com  

WEISBART SPRINGER HAYES LLP 

Julie A. Springer 
State Bar of Texas No. 18966770 
jspringer@wshllp.com 
Sara E. Janes 
State Bar of Texas No. 24056551 
sjanes@wshllp.com 

212 Lavaca Street, Suite 200 
Austin, Texas  78701 
512.652.5780 
512.682.2074 fax 

COUNSEL FOR DEFENDANT BAYLOR 
UNIVERSITY 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing pleading was served upon all 

counsel of record on April 15, 2019, via the Court’s ECF/CMF electronic service system as follows: 

Mr. Chad W. Dunn (Attorney in Charge) Via ECF:  chad@brazilanddunn.com 
BRAZIL & DUNN, L.L.P. 
3303 Northland Drive, Suite 205  
Austin, TX 78731  

Mr. Jim Dunnam Via ECF:  jimdunnam@dunnamlaw.com 
DUNNAM & DUNNAM, L.L.P. 
4125 West Waco Drive 
Waco, Texas  76710 
P. O. Box 8418 
Waco, Texas  76714-8418 

/s/ Lisa A. Brown 

4848-2873-3332, v. 1 
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